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Traditional Euclidian Zoning

- Village of Euclid v. Ambler Realty Co.,
272 U.S. 365 (1926)

- Single-Use Districts/Zones

- Physical Regulations - Setbacks,
Height Limits




Modern Land Use Trends

- Regulating Aesthetics As Well - ARBs

- Form-Based Codes — Focuses on
Physical Form as the Organizing
Principle (Rather Than the
Separation of Uses) -
https://formbasedcodes.org/

Spot Zoning
= Fvan v. City of Saratoga Springs
- 202 A.D.3d 1318 (3d Dept)

- Spot Zoning Is “The Process of Singling Out a Small
Parcel of Land for a Use Classification Totally Different
From That of the Surrounding Area for the Benefit of
the Owner of Said Property to the Detriment of Other
Owners”
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Adoption & Amendment of Zoning

- Local Legislative Body (City Council
or Village Board of Trustees)

- Villages Via Local Law

- Cities Via Local Law & Possibly
Ordinances

- ZBA & Planning Board? NO, NO, NO!

Spot Zoning
= Fvan v. City of Saratoga Springs

- In Reviewing Assertions of Spot Zoning, a Variety of
Factors May Be Considered, Such as “Whether the
Rezoning Is Consistent With a Comprehensive Land
Use Plan, Whether It Is Compatible With Surrounding
Uses, the Likelihood of Harm to Surrounding
Properties, the Availability & Suitability of Other
Parcels, & the Recommendations of Professional
Planning Staff”




General Structure

ZBAs
= Must Have One if You Have Zoning
- Zoning Interpretations
- Appeals of Zoning Decisions
- Variances (Use & Area)
- Whatever Else City/Village Gives It

General Structure

Local Legislative Bodies
= May Be Given Authority to Make
Administrative Land Use Decisions

= May Be Given Authority to Hear
Appeals of ZBAs & Planning Boards

* NOT RECOMMENDED!
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General Structure

Planning Boards
= Not Required to Have One
= Generally
- Site Plan Approvals
- Special Use Permits
- Subdivision Approvals
- Whatever Else City/Village Gives It

General Structure

ZBA & Planning Board Members

= Staggered Terms of Office
- 3 Members — 3-Year Terms of Office

5 Members — 5-Year Terms of Office
7 Members — 7-Year Terms of Office

May Be Modified Per Home Rule
Authority




General Structure

ZBA & Planning Board Members
= Villages
- Appointed by Mayor Subject to the
Approval of the Board of Trustees

- Vacancies, Other Than by Expiration of
the Term, Filled by Mayor for Balance
of Term, NOT Subject to Board Approval

General Structure

ZBA & Planning Board Members

= Chairpersons
- Designated by Appointing Authority
- If Not Designated by Appointing by
Appointing Authority, Designated by
Majority Vote of the ZBA or Planning
Board
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R T e T
General Structure

ZBA & Planning Board Members
= Cities
- Planning Board — Appointments &

Vacancies Filled by Mayor or Other
Duly Authorized Authority

- ZBA — Appointments & Vacancies Filled
by Mayor or City Manager or Other

Authorized Authoriti

General Structure

ZBA & Planning Board Members

= Alternate Members

- Serve When There is a Conflict of
Interest

- Local Legislative Body Creates Alternate

- Number of Alternates & Terms of Office
Established by the Legislative Body




General Structure

ZBA & Planning Board Members
= They Are Public Officers
- 18 Years of Age
- Citizen of the U.S.

- Resident of the Municipal, Unless the
Municipality Has Expanded the
Residency Requirement

General Structure
ZBA & Planning Board Issues
= Difficulty Getting People to Serve

= Can Same Individual Serve on Both
Boards? Yes

= What About Giving All the
Responsibilities to the ZBA?
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General Structure

ZBA & Planning Board Members

= Because They are Public Officers,
The MUST File an Oath of Office with
the Municipal Clerk Within 30 Days
of the Commencement of Their Term
of Office; Failing to Do So Creates a
Vacancy in Office by Force of Law

General Structure

ZBA & Planning Board

= Public Bodies Are Subject to the NYS
Open Meetings Law!

= https://opengovernment.ny.gov/




Four Basic Requirements of the OML

2. Meeting Open 3. Access to

to Public Records 4. Minutes

1. Notice

Public Allowed to
Attend &
Observe

Meetings In-
Person (Except
Executive
Session)

Must Notify

Records Subject Minutes Must Be
to Disclosure | Produced Within
Under FOIL & Two Weeks

Proposed Local [ (One Week of
Laws, Rules, Executive

Regulations Session)

News Media,

Physically Post

Notice, & Post
Notice on
Website

B =
General Structure

ZBAs Planning Boards

General City Law § 81 General City Law § 27
Village Law § 7-712 Village Law § 7-718
- City Mayor/Manager Appoints Members - City Mayor/Other Authority Appoints Members
- Village Mayor Appoints, Subject to Board of Trustees - Village Mayor Appoints, Subject to Board of Trustees
Approval Approval
- 3-5 Members - 5-7 Members
one as Chairperson one as Chairperson

- 4 Hours of Annual Training - 4 Hours of Annual Training

- City Council/Village Board of Trustees Determines - City Council/Village Board of Trustees Determines
Funding Funding

- Public Officers — Qualifications - Public Officers — Qualifications

- Vacancies Filled by Mayor/Manager Balance of the - Vacancies Filled by Mayor/Appointing Authority
Term Balance of the Term

- Villages — Mayor May Remove from Office for Cause

- Cities — Mayor/Manager May Remove from Office for

- Villages — Mayor May Remove from Office for Cause
- Cities — Mayor/Other Authority May Remove from
Cause Office for Cause
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Public Officers Law § 104 - Public Notice
Notice: Language of Statute is Confusing

= |f a Public Body Gives AT LEAST 72 Hours’ Notice, It
May Hold a Meeting For ANY REASON/PURPOSE

= |If, However, a Public Body Can Only Give Less than
72 Hours’ Notice, It May Only Hold a Meeting for
Exigent/Emergency Purposes

Appeals of Zoning Decision

= Zoning Enforcement Officer Makes
Initial Determination Regarding
Zoning

= General City Law §§ 81-a & 81-b

= Village Law 8§ 7-712-a & 7-712-b




Appeals of Zoning Decision

= ZBA Has Sole Jurisdiction to Hear &
Decide Appeals From & Review any
Order, Requirement, Decision,
Interpretation, or Determination
Made by Official Charged With
Enforcing any Zoning Local Law

Appeals of Zoning Decision

= Application to ZBA Must Clearly State
Relief Being Sought & Grounds for Relief

= ZBA May, In Interest of Efficiency &
Economy of Resources, Wish to Provide
Preliminary Decision as to Prima Facie
Defects, Allowing Applicant Opportunity to
Correct
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Appeals of Zoning Decision

= Who May Appeal?

- Any Person Aggrieved, or Any City/
Village Officer, Department, Board or
Bureau
a. Applicant
b.Adjacent & Nearby Property Owners/Tenants
c. Neighborhood Association
d. Interest in Sale of Property

Appeals of Zoning Decision
= When Must Appeal Be Made?
- 60 Days from Order/Decision




Appeals of Zoning Decision

= Public Hearing
- Public Notice Newspaper Publication 5 Days Prior
- Reasonable Time

- Decision within 62 Days of Concluding Hearing,
May Be Extended by Mutual Consent

- What About Notice to Adjacent Property
Owners? - That is a Local Option

Variances
= General City Law §§ 81-a & 81-b
= Village Law §§ 7-712-a & 7-712-b

Same Procedure & Standard
In Cities & Villages
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Appeals of Zoning Decision
= Judicial Challenge
- Article 78 Proceeding

- Much Be Commenced with 30 Days of Filing
Decision in Clerk’s Office

Variances

= Area Variance
- Authorization by ZBA for Land Use In Manner
That Is Not Allowed by Dimensional or
Physical Requirements of Applicable Zoning
Regulations




Variances

= Area Variance

- ZBA Must Consider Benefit to the Applicant If
Variance Is Granted Weighed Against the
Detriment to the Health, Safety & Welfare of
the Neighborhood or Community

Variances

= Area Variance
- ZBA Must Consider:
3. Whether the Area Variance |Is Substantial;

4. Whether the Proposed Variance Will Adversely
Effect or Impact the Physical or Environmental
Condition In the Neighborhood or District; &

5. Whether the Alleged Hardship Was Self-Created
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Variances

= Area Variance
- ZBA Must Consider:

1. Whether Variance Will Produce an Undesirable
Change to Neighborhood Character or Be a
Detriment to Nearby Properties;

2. Whether the Benefit Applicant Is Seeking Can
Be Achieved by an Alternative Feasible Method,;

Variances

= Area Variance

- Self-Created Hardship is Relevant but Not
Dispositive of Area Variance Requests




Variances

= Area Variance
- ZBA Must:

1. Grant Minimum Variance Necessary &
Adequate &

2. Preserve & Protect Neighborhood Character &
Community’s Health, Safety & Welfare

| |\h

Variances

= Area Variance
- ZBA Decision was Supported by Record

- In Particular, Board Rationally Found That
Granting Variances Would Produce
Undesirable Change In Neighborhood’s
Character & that Petitioner Could Achieve
Benefits by Other Methods

Harris v. Town of Carmel,
137 A.D.3d 1130 (2d Dep’t 2016)
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Variances

= Area Variance
- Case Involved Setback Variance

- ZBA Is Not Required to Justify Its
Determination With Supporting Evidence for
Each of 5 Statutory Factors as Long as
Determination Balancing the Relevant
Considerations Is Rational

Harris v. Town of Carmel,
137 A.D.3d 1130 (2d Dep’t 2016)

Variances

= Area Variance

- “[T]he fact that one property owner is denied
a variance while others simi?:arly situated are
granted such variances, does not, in and of
itself, indicate that the difference in result is
due to impermissible discrimination or to
arbitrariness”

Harris v. Town of Carmel,
137 A.D.3d 1130 (2d Dep’t 2016)
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Variances

= Area Variance
- Petitioners' Contention Is Without Merit,
Since They Failed to Establish That ZBA
”Reach[ec}I] a Different Result on Essentially
the Same Facts”

- “No ‘Proof That The Outcome Flowed From
The Alleged Bias’”

Harris v. Town of Carmel,
137 A.D.3d 1130 (2d Dep’t 2016)

Variances

= Area Variance
- A ZBA Is “Not Required to Justify Its
Determination With Supporting Evidence
With Respect to Each of the Five Factors, So
Long as Its Ultimate Determination Balancing
the Relevant Considerations Was Rational.”

Hoots v. Town of Rochester,
206 A.D.3d 1210 (3d Dept 2022)
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Variances

= Area Variance

- After Weighing the Evidence & Balancing the
Statutory Factors, ZBA Denied Area Variance
Request Due to the Substantial Nature of the
Aﬁplication, the Potential Effect on the
Character & Environment of the
Neighborhood, & That the Hardship Was Self-
Created by Petitioners

Hoots v. Town of Rochester,
206 A.D.3d 1210 (3d Dept 2022)

Variances

= Area Variance
- Further, “[A] Zoning Board's Interpretation of
a Zoning Law or Local Ordinance Is Afforded
Great Deference & Will Only Be Disturbed If It
Is Irrational or Unreasonable.”

Hoots v. Town of Rochester,
206 A.D.3d 1210 (3d Dept 2022)
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Variances

= Area Variance

- As a Result, It Is Well Established That
“[Clourts May Set Aside a Zoning Board
Determination Only Where the Record
Reveals That the Board Acted lllegally or
Arbitrarily, or Abused Its Discretion, or That It
Merely Succumbed to Generalized

H ”
Communlty Pressure. Hoots v. Town of Rochester,

206 A.D.3d 1210 (3d Dept 2022)

Variances

= Use Variance
- ZBA Authorization for Land Use for a Purpose
That Is Otherwise Not Allowed or Is Prohibited
by the Applicable Zoning Regulations

- ZBAs May NOT Grant USE Variance Without a
Showing by the Applicant That Applicable
Zoning Regulations & Restrictions Have
Caused Unnecessary Hardship
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Variances

= Area Variance

- Appellate Court Found That the ZBA's
Determination Was Supported by the Record
& Had a Rational Basis

Hoots v. Town of Rochester,
206 A.D.3d 1210 (3d Dept 2022)

Variances

= Use Variance
- Applicant Must Demonstrate for Each & Every
Permitted Use:
1. Applicant Cannot Realize a Reasonable Return,
Lack of Return Is Substantial as Demonstrated
by Competent Financial Evidence;

19



Variances

= Use Variance
- Applicant Must Demonstrate for Each & Every
Permitted Use:
2. Alleged Hardship Relating to the Property In
Question Is Unique, & Does Not Apply to a
Substantial Portion of District or Neighborhood,;

Variances

= Use Variance

- Applicant Must Demonstrate for Each & Every

Permitted Use:

a. Must Grant Minimum Variance Necessary &
Adequate to Address Unnecessary Hardship
Proved by the Applicant &

b. Must Preserve & Protect the Neighborhood
Character & Community’s Health, Safety &
Welfare
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Variances

= Use Variance

- Applicant Must Demonstrate for Each & Every
Permitted Use:

3. Requested Use Variance, Will Not Alter Essential
Character of the Neighborhood; &

4. Alleged Hardship Has Not Been Self-Created

Variances

= Use Variance
- Carwash Sought Area & Use Variance &
Special Use Permit
- Landowner Who Seeks a Use Variance Must
Demonstrate Factually, by Dollars & Cents
Proof, an Inability to Realize a Reasonable
Return Under Existing Permissible Uses

DeFeo v. Town of Bedford,
137 A.D.3d 1123 (2d Dep’t 2016)

12



Variances

= Use Variance
- Entitlement to Use Variance Is Not Established
Merely by Proof that Proposed Use Would Be
More Profitable Than a Smaller Scaled Project
Not Requiring a Use Variance
- Petitioners Are Entitled to a Reasonable
Return, Not the Most Profitable Return

DeFeo v. Town of Bedford,
137 A.D.3d 1123 (2d Dep’t 2016)

Variances

= Different Results from Prior Decisions
- ZBA Denied Area Variance Request
- Applicants Contended that ZBA Previously
Granted Variances InvoIvinF Essentially Same
Facts & Failed to Adequately Explain Reasons
for Reaching Different Result In Their Case

Fortunato v. Town of Hemlostead,
134 A.D.3d 825 (2d Dep’t 2015)
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Variances

= Conditions
- ZBA May, Where Appropriate, Impose
Reasonable Conditions & Restrictions Directly
Related to & Incidental to Property’s
Proposed Use & Aimed At Minimizing Adverse
Impact from Variance

Variances

= Different Results from Prior Decisions
- To Extent Petitioners Alleged Similar
Applications Involved Similar Facts, ZBA
Provided a Rational Explanation for Reaching
a Different Result

Fortunato v. Town of Hempstead,
134 A.D.3d 825 (2d Dep’t 2015)
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Variances

= Different Results from Prior Decisions
- Regarding Other Allegedly Similar
Applications, Petitioners Failed to Show They
Constituted Precedent Which the Board Was
Required to Explain a Departure

Fortunato v. Town of Hempstead,
134 A.D.3d 825 (2d Dep’t 2015)

Special Use Permit
= General City Law § 27-b
= Village Law § 7-725-b

Same Procedure & Standard
In Cities & Villages
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Variances

= Public Hearing
- Public Notice Newspaper Publication 5 Days
Prior

- Reasonable Time

- Decision within 62 Days of Concluding
Hearing, May Be Extended by Mutual Consent

- What About Notice to Adjacent Property
Owners? - That is a Local Option

Special Use Permit

= Authorization of a Particular Land Use
Permitted In a Zoning Local Law, Subject to
Requirements Imposed by Local Law to
Assure That Proposed Use Is In Harmony
With Such Local Law & Will Not Adversely
Affect the Neighborhood If The
Requirements Are Met

10



Special Use Permit

" The Local Law Dictates
- State Law Authorizes Municipalities to Use
Special Permits (Although Specific Legislative
Authorization Isn’t Really Necessary)

- The Local Law Must Set Forth Those Uses for
Which the SUP Process May Be Used

Special Use Permit

= If Proposed SUP Does Not Comply
with Zoning Regulations, Applicant
May Request Area Variance from ZBA

6/4/2025

Special Use Permit

= Who Issues the SUP?

= Must Be Designated in the Local Law
- Planning Board or

- ZBAor

- City Council/Village Board of Trustees —
NYCOM Does NOT Recommend

Special Use Permit

= Conditions
a. Board May Impose Reasonable
Conditions & Restrictions

b. Directly Related & Incidental to Proposed
Special Use Permit

1A



Special Use Permit

= Conditions
c. What About Limiting SUP to Applicant?
SUPs Generally Run with Land
What'’s the Rationale for Conditioning
SUP to Use by Applicant?

Special Use Permit
= Public Hearing
- Within 62 Days of Receiving Application

- Public Notice Newspaper Publication 5
Days Prior

- Mail Notice to Applicants 10 Days Prior,
This is Different Than for Zoning
Interpretation & Variance Hearings
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Special Use Permit

= Waiver of Requirements
- Unlike Use Variance, the Local Law Must
Set Forth Standards for Granting SUP

- A Good SUP Local Law is Imperative to an
Effective SUP

Special Use Permit

= Public Hearing
- What About Notice to Adjacent Property
Owners? - That is a Local Option
- Reasonable Time

- Decision within 62 Days of ConcludinF
Hearing, May Be Extended by Mutua
Consent

17



Special Use Permit
- Marcus v. Village of Wesley Hills
= 199 A.D.3d 1007 (2d Dept 2021)

= Challenge to the Village Planning Board’s Granting a
Special Use Permit & Site Plan Approval

» The Planning Board Granted a Special Use Permit to
Applicant to Conduct Arborist & Landscaping
Services, & to Operate a Wholesale Nursery on the
Premises, & Approved a Site Plan for the Premises

Special Use Permit
- Marcus v. Village of Wesley Hills

= The Permit Must Be Granted If The Application
Satisfies The Criteria Set Forth In The Zoning Law.
‘Failure To Meet Any One of The Conditions Set Forth
In The Ordinance Is ... Sufficient Basis Upon Which
The Zoning Authority May Deny The Permit

rn

Application’.
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Special Use Permit
- Marcus v. Village of Wesley Hills
= A Use Permitted by A Special Use Permit Is A Use That
Has Been Found by The Local Legislative Body To Be
Appropriate for The Zoning District And “In Harmony
With The General Zoning Plan And Will Not Adversely
Affect The Neighborhood”

Special Use Permit
- Marcus v. Village of Wesley Hills

= A “Zoning Board ‘Does Not Have Authority To Waive
Or Modify Any Conditions Set Forth In The

rn

Ordinance’.

= Judicial Review of a Determination Granting an
Application for a Special Use Permit Is Limited to
Ascertaining Whether the Challenged Action Was
Illegal, Arbitrary & Capricious, or an Abuse of
Discretion

1Q



Special Use Permit
- Marcus v. Village of Wesley Hills

= Village Code Required SUPs for Arborist Service,
Landscape Services/Wholesale Nursery To “Have
Frontage on And Practical Access To Two Major
Roads.”

= The Court Held That the Planning Board Abused lIts
Discretion by Waiving This Requirement & Deeming
“Practical Access” to a Second Major Road
Unnecessary

Site Plan Approval

= Rendering/Drawing/Sketch Prepared to
Specifications & Containing Necessary
E ements, As Set Forth In Applicable Local
aw

= Shows Arrangement, Layout & Design of
Proposed Use of a Single Parcel of Land
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Site Plan Approval
= General City Law § 27-a
= Village Law § 7-725-a

Same Procedure & Standard
In Cities & Villages

Site Plan Approval

= Site Plan Standards

- Local Law MUST Specify the Land Uses That
Require Site Plan Approval

- Local Law MUST Specify Elements to Be
Included on Plans Submitted For Approval

1Q



Site Plan Approval

= Site Plan Standards
- Site Plan Elements (As Required by Your Local

Law) May Include
1. Parking,
2. Means of Access,
3. Screening,
4. Signs,
5. Landscaping,

Site Plan Approval

= Conditions
a. Board May Impose Reasonable Conditions &
Restrictions

b. Directly Related & Incidental to Proposed
Site Plan Approval

6/4/2025

Site Plan Approval

= Site Plan Standards
- Site Plan Elements (As Required by Your Local

Law) May Include

6. Architectural Features,

7. Location & Dimensions of Buildings,

8. Adjacent Land Uses & Physical Features Meant
to Protect Adjacent Land Uses

9. Any Additional Elements Specified by Village
Board of Trustees/City Council In the Local Law

Site Plan Approval

= Waiver of Requirements
- The Local Law Must Set Forth Standards for
Granting Site Plan Approval

- A Good Site Plan Local Law is Imperative to
an Effective Site Plan
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Site Plan Approval

= Reservation of Parkland
- BoT/CC May Require for Residential
Developments
- BoT/CC Must Find that Parks are Needed

- May Authorize Money in Lieu of Parkland
which Must Be Placed in a Trust Fund

Site Plan Approval
= Public Hearing
- Within 62 Days of Receiving Application

- Public Notice Newspaper Publication 5 Days
Prior

- Mail Notice to Applicants 10 Days Prior

6/4/2025

Site Plan Approval
= Reservation of Parkland
- May Require Infrastructure Improvements

- May Approve Site Plan Prior to Installation
of Indfrastructure, Requiring Performance
Bon

Site Plan Approval

= Public Hearing

- What About Notice to Adjacent Property
Owners? - That is a Local Option

- Reasonable Time

- Decision within 62 Days of Concluding
Hearing, May Be Extended by Mutual Consent

21



Site Plan Approval
- Marcus v. Village of Wesley Hills

= Re Site Plan Approval, Appellate Court Ruled Planning
Board's Site Plan Approval Should Be Annulled

= While A Planning Board Has Broad Discretion In
Deciding Site Plan Applications, The Village Code
Stated That The Planning Board “Shall Not Approve A
Site Plan Unless It Shall Find That Such Plan Conforms
[With] The Requirements of [The Village Zoning
Law].”

Subdivision Approval
= General City Law § 27-a
= Village Law § 7-725-a

Same Procedure & Standard
In Cities & Villages
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Site Plan Approval
- Marcus v. Village of Wesley Hills

= Because The Village Zoning Law Requires That A Lot
In The R—35 Zoning District Have A Maximum Gross
Impervious Surface Ratio of .25, the Planning Board
Abused Its Discretion In Approving the Site Plan,
Which Had a Proposed Gross Impervious Surface
Ratio of .44

Subdivision Approval

= Rendering/Drawing/Sketch Prepared to
Specifications & Containing Necessary
E ements, As Set Forth In Applicable Local
aw

= Shows Arrangement, Layout & Design of
Proposed Use of a Single Parcel of Land
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Subdivision Approval

= Definition
- Division of Any Parcel of Land Into a Number
of Lots, Blocks or Sites as Specified In a Law,
Rule or Regulation, With/Without Streets or
Highways, For Purpose of Sale, Transfer of
Ownership, or Development

Subdivision Approval
= Definition
- May Be Defined & Delineated By Local
Regulation, as Either “Major” or “Minor”,

With Review Procedures & Criteria For Each
Set Forth In Such Local Regulations
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Subdivision Approval
= Definition
- May Include Any Alteration of Lot Lines or
Dimensions of Any Lots or Sites Shown on a

Plat Previously Approved & Filed In County
Clerk’s Office or County Register Office
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